DEFINING HEARSAY.

FRE 801 (a) Statement. A “Statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

FRE 801 (c) Hearsay. “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. 

The definition around which we should organize our thoughts and which captures the essence of FRE 801(c) in shorter and simpler language: Hearsay is an out-of-court “statement” offered for the truth of the matter asserted.
Statements that are not Hearsay.

1. Verbal Acts. Perhaps the most important situation in which out-of-court statements are not hearsay is when an utterance has legal significance in itself.

2. Statements Manifesting Awareness. These are situations where a claim or defense rests to some extent upon the allegation that an individual was or should have been aware of a particular fact. Also, situations when statements are offered to show an effect on the listener.

3. States of Mind. The most obvious of this is in sanity is in issue. Also to prove other mental states, such as fear, intent, inside knowledge, etc.

4. Opinion Surveys. Opinion surveys are an increasingly common source of out-of-court statements admitted as non-hearsay.

Hearsay – Out of court statement offered for the truth of the matter asserted.  = INADMISSIBLE unless:
	Exceptions
	Exemptions

	804(b) Admitted because more reliable.
	801(d)(2) – admitted because it seems fair

	803(1)
	

	803(2)
	


Exclusion – does NOT fit the hearsay definition – ADMISSIBLE.

	Exclusions are admissible

	Not a statement
	NOTMA

	1. Directions
2. Nonverbal, nonassertive conduct

3. Admit by Conduct:

a. Obstruction

b. Bribery

c. Destruction

d. Fabrication
	1. SOM – Declarant

2. SOM – Notice Auditor

3. SOM – Knowledge

4. LOL

5. General

	
	Implied Assertions

	
	Untrue exculpatory statements

	
	Admissions

1. Offered by opponent AND

a. Your own

b. Adoptive-def

c. Authorized – def

d. Servant / employee – def

Think of it this way, “Anything you say can and will be used against you.”


For exam, must know what the exclusions are; ok if a little fuzzy on difference between exceptions and exemptions; because both are hearsay.  But exclusions by definition are NOT hearsay.  Must know what they all are.
Co-Conspirator Admissions 801(d)(2)E

1. Offered b opposing party AND

2. Made in furtherance of conspiracy; and
3. Made during the conspiracy;

4. Made by co-conspirators;

5. ( and declarant must be co-conspirators in the same conspiracy.

Exceptions

804(b)(1)

1. Declarant is unavailable

2. Testimony given as witness at another hearing (deposition).

3. If the party AGAINST whom the testimony is offered 

OR 

in civil action “predecessor in interest”  (Kind of like privity).

See Lloyd vs American Shipping Lines, where a crewman sued his shipping company employer for injuries sustained in a fight aboard ship.  Shipping company says they should have been allowed to enter prior Coast Guard hearing testimony.  Court found that the Coast Guard and Lloyd had similar interests and all the parties had lawyers present at the Coast Guard hearing; so, it was allowed in.
Had a) opportunity AND SIMILAR MOTIVE to develop testimony through direct, cross, or re-direct.

804(b)(3)  Statement Against Interest
1. Statement which at time of making was so far contrary to declarant’s pecuniary or proprietary interests that a reasonable person would not have made it unless true.
2. Declarant unavailable

And, for exculpation,

3. Corroborating circumstances
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Must know for exam:

803(1)

803(2)

803(3)

804(a)

804(b)(1)

804(b)(6)

804(b)(3)
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Exception 803(3):  Then existing mental, emotional feeling (SOM)

Pheaster – I am going with Joe.

“I am going to for dinner with Tom”  The “I am going out for dinner” is clearly a 803(3) exception because it shows her present intent and she did.  The problem is that we want to show more than just the fact that she went out.  We know she went out because her body turned up in the river.  We want to show that she went with Tom; and that since Tom was the last person to see her, we can show an inferential chain leading to Tom as the primary murder suspect.

Hillmon gave us a ruling that we could use this.  Hillmon is a Supreme Court landmark case; must know this case for the exam.  The court said that you can include the whole statement.  ON the other hand, we have a House Judiciary Committee report that says you can’t use it.  So, the Supreme Court goes one way and the Committee report goes another way.  The Committee report is legislative history.  So, on an exam, you have to argue both points.  If the legislative history, in this case the Committee notes, gives you  a clear impression of legislative intent, you can use it to justify your statutory construction. ON the other hand, the advisory committee notes are written by lawyers who were advising the legislators when they made the law.  The advisory committee notes lead to a different conclusion, one that more closely reflects the Hillmon doctrine.  It is pretty unusual to rely on the advisory committee notes above the Committee notes, but you should discuss why you are doing so; that the advisors may know more than the legislators.

In Hillmon, the House committee notes are the stronger argument for two reasons:

1. The committee notes came after Hillmon; the Fed Rules came after Hillmon;

2. The comments of the Supreme Court in Hillmon were dicta; not a direct part of the ruling.

I am going to tell Sarah I won’t pay for the gambling loss; - Offered to show Sara’s motive for killing Sam
 I may get killed for it,  government would argue that this is NOTMA; but the defense would cite Shepard; it is difficult to believe that the judge could give any instruction that would prevent tainting the jury when they hear this statement; it is virtually impossible to admit this without tainting the jury. “The reverbrating clang of hearing this”  but I will anyway.

803(4) Medical diagnosis.  Declarant who says to doctor “My back hurts.”
Hearsay – OOC; OTMA ( inadmissible  --. Unless






801(d) NOT Hearsay  OR 803-804 Exceptions

Exclusions – do NOT fit hearsay definition ( admissible

Not Statements

· directives

· nonverbal nonassertive acts

FRE 807 Residual
1. Should not specifically covered by 803 or 804

2. Equivalent circumstantial guarantees of trustworthiness

3. Material fact at issue

4. More probative than other evidence

5. General purpose of rule and interests of justice are served.

ZIPPO LIGHTER CASE where marketing surveys were admitted is the clearest example of  an 807 exception.

803(5) Recorded recollection exception
1. Memo or writing

2. Concerning a matter with which the witness had personal knowledge

3. Now witness has no recollection

4. Witness shown memo made or adopted by witness when he had knowledge of it reflected accurately

5. read into record; not an exhibit

803(6) Business Records

1. Report was prepared by person with biz relationship

2. informant person w/ knowledge had duty to report

3. informant had personal knowledge

4. report written contemporaneously

5. report routine biz practice

6. report written

7. made in regular course of biz

8. UNLESS source or method of preparation untrustworthy
More Free Outlines:  http://c.finamore.home.comcast.net or http://finamore.net

